June 9, 2021

Commissioner Antonia Urrejola Noguera
President

Inter-American Commission on Human Rights
Organization of American States

Washington, D.C. 20006

Re:  Concerned Citizens of St. John the Baptist Parish, MC-421-21
Response of the United States to Request for Information

Dear President Urrejola:

We appreciate the opportunity to provide observations on the request for precautionary
measures forwarded to the United States in the above-referenced matter on behalf of Concerned
Citizens of St. John the Baptist Parish (“Concerned Citizens”) and Tulane Environmental Law
Clinic (“TELC”) (collectively “Petitioners”), which your office transmitted to the United States
via a letter dated May 25, 2021.

The United States respectfully submits that the Commission should refrain from requesting

precautionary measures in this case because the Commission lacks the authority to require such

measures. Moreover, such measures are not warranted in any event for the reasons set forth below.

Lack of competence

The Commission should decline to-the reguest—precautionary measures request here
because Petitioners have failed to state facts that tend to establish a violation of the American
Declaration of the Rights and Duties of Man (“American Declaration™).

As noted in numerous prior submissions, the United States has undertaken a political
commitment to uphold the American Declaration, a nonbinding instrument that does not itself
create legal rights or impose legal obligations on member States of the Organization of American
States (OAS).! Article 20 of the Statute of the Commission (“Statute”) sets forth the Commission’s

The United States has consistently maintained that the American Declaration is a nonbinding instrument and
does not create legal rights or impose legal duties on member states of the OAS. U.S. courts of appeal have
independently held that the American Declaration is nonbinding and that the Commission’s decisions do not
bind the United States. See, e.g., Garza v. Lappin, 253 F.3d 918, 925 (7th Cir. 2001); accord, e.g., Flores-Nova
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powers that relate specifically to OAS member States that, like the United States, are not parties -
to the legally binding American Convention, including to pay particular attention to observance of

certain enumerated human rights set forth in the American Declaration, to examine

communications and make nonbinding recommendations to the State, and to verify whether in
such cases domestic legal procedures and remedies have been applied and exhausted.

Here, Petitioners have failed to show a breach of duty under the American Declaration. In
asserting that “the 1S, and Louisiana governments violate internationally recognized human
rights by failing to protect against chloroprene exposure in St John,” Petitioners allege, without
further explanation, “violations” of Articles I and XI of the American Declaration. These |
allegations appear to be based on an extraordinarily and erroncously expansive interpretation of /

state commitments under those articles and are unsupported by the text of those articles.

Failuve to Exhaust Domestic Remedies

matter because Petitioners have not satisfied their duty to demonstrate that they have “invoked and
exhausted” domestic remedies under Article 20(c) of the Statute and Articles 25(6) and 31 of the
Commission’s Rules of Procedure,” and in fact have simultaneously initiated an administrative
petition before the Environmental Protection Agency (“EPA”) on claims nearly identical to those |
in their request for precautionary measures. The Statute requires the Commission to “verify, as a
prior condition to the exercise of the powers granted under [Article 20(b)], whether the domestic ‘1
legal procedures and remedies of each member Sstate not a Party to the Convention have been |
duly applied and exhausted.”® The Commission has repeatedly emphasized that a petitioner has

v. Attorney General of the United States, 652 F.3d 488, 493-94 (3rd Cir. 2011); Inre Hicks, 375 F.3d 1237,
1241 n.2 (11th Cir. 2004). As explained by the U.S. Court of Appeals for the Seventh Circuit in Garza,
“Injothing in the OAS Charter suggests an intention that member states will be bound by the Commission’s
decisions before the American Convention goes into effect. To the contrary, the OAS Charter’s reference to the
Convention shows that the signatories to the Charter intended to leave for another day any agreement to create
an international human rights organization with the power to bind members. The language of the Commission’s
statute similarly shows that the Commission does not have the power to bind member states.” Accord
Commission Statute, art. 20 (setting forth recommendatory but not binding powers). For a further discussion of
the U.S. position regarding the nonbinding nature of the American Declaration, see Request for an Advisory
Opinion Submitted by the Government of Colombia to the Inter-American Court of Human Rights Concerning
the Normative Status of the American Declaration of the Rights and Duties of Man, Observations of the United
States of America, 1988, available at [ HYPERLINK "http://wwwl.umn.edu/humanrts/iachr/B/10-esp-3.html|"
1
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the duty to pursue and exhaust all available domestic remedies. Consistent with the Statute, with
respect to a request for precautionary measures, Article 25(6)(a) of the Rules directs the
Commission to take into account “whether the situation has been brought to the attention of the
pertinent authorities or the reasons why it would not have been possible to do so.” This provision
reflects the exhaustion requirement, a general principle of law, also included at Article 31 of the
Rules, which states that, “[i]n order to decide on the admissibility of a matter, the Commission
shall verify whether the remedies of the domestic legal system have been pursued and exhausted
in accordance with the generally recognized principles of international law.”

As the Commission is aware, the requirement of exhaustion of domestic remedies is
embedded in the international legal system as a means of respecting State sovereignty. It ensures
that the State on whose territory a human rights violation allegedly has occurred has the
opportunity to redress the allegation by its own means within the framework of its own domestic
legal system.* A State conducting such judicial proceedings has the sovereign right to be given
the opportunity to determine the merits of a claim and decide the appropriate remedy before resort
may be had to an international body.> The Inter-American Court of Human Rights has remarked
that the exhaustion requirement is of particular importance “in the international jurisdiction of
human rights, because the latter reinforces or complements the domestic jurisdiction.”® The
Commission has repeatedly made clear that petitioners have the duty to pursue available domestic
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state not a Party to the Convention for information deemed pertinent by this Commission, and to make
recommendations to it.”).

* See, e.g. Interhandel Case (Switzerland v. United States) [1959] 1.C.J. 6, 26-27; Panevezys-Saldutiskis Railway

Case (Estonia v. Lithuania), 1939 P.C.1.J., Ser. A/B, No. 76.

THOMAS HAESLER, THE EXHAUSTION OF LOCAL REMEDIES IN THE CASE LAW OF INTERNATIONAL COURTS AND

TRIBUNALS (1968) at 18--19.

Velasquez Rodriguez Case, Judgment of July 29, 1988, § 61, Inter-Am. Ct. H.R. (Ser. C) No. 4 (1988).
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Thus, rather than exhausting domestic remedies prior to bringing the matter before the
Commission, Petitioners attempt to pursue both processes simultaneously. In a fundamental
misunderstanding of the exhaustion requirement and its purpose of allowing the State the
opportunity to first address allegations within the framework of its own domestic legal system,
Petitioners argue that, by filing this petition with the EPA, they “have paved the road for the
EPA to receive this Commission’s direction.” It would be entirely at odds with the
Commission’s stated position on exhaustion for the Commission to intervene and “direct” the
EPA on this matter before the EPA has even had the opportunity to consider the pe’utmn‘
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The. : should decline to recommend precautionary measures
in this case because the Petition would be inadmissible for failure to exhaust domestic remedies.

The Commission should not permit Petitioners to circumvent the U.S. domestic administrative and
court systems by petitioning for precautionary measures before they have exhausted domestic
remedies.
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we take this opportunity to reaffirm our longstanding position that the
Commission lacks the authority to require that States adopt precautionary measures. We refer the
Commission to past submissions, which state the reasons for the U.S. position on precautionary
measures in detail.” Because the United States is a not a Party to the American Convention, the
Commission has only the authority “to make recommendations ... to bring about more effective
observance of fundamental human rights.”’® As such, should the Commission adopt a
precautionary measures resolution in the above-captioned matter, the United States will take it
under advisement and construe it as recommendatory.

Please accept renewed assurances of my highest consideration.

Sincerely,

Bradley Freden
Interim Permanent Representative

?  See eg., Kaclanlc;\}as et. al. v. United States, Petition No. P-1285-11, Response of the United States, Sept. 2,
2015, § D, available ar [ HYPERLINK "https://www state.gov/documents/organization/258153.pdf" ].

10 Commission Statute, art. 20(b).
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